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AT RICHMOND 
Record No. 4477 
VIRGINIA : 
In the Supreme Court of Appeals held at the Supreme Court 
of Appeals Building in the City of Richmond on Thu rsday the 
9th day of J une, 1955. 
W. FRANK SMYTH, JR., SUPERI NTENDEKT OF THE 
VIRGINTA STATE PENITENTIARY, Plaintiff in error, 
against 
HARVI~Y IL GAY, SR, Defendant in error. 
li'rom the Hustings Court of the City of Ri chmond, Part 11 
Upon the petition of ·w. Fr:mk Smyth, Jr., Snperinten<lent 
of the Virginia State P enitentiary, a writ of error and super-
serl ea.c; is awarded him to a judgment r endered by tho Hustings 
Court of the City of Richmond, Part IT, on the 7th clay of 
,January, H/55, ill a certain proceeding then therPin dep0nding 
wher ein Ilar \'ey H. Gay, Sr., was petitioner and \V. Frank 
Smyth, .Jr. , Superintendent, ek., was respon<l <> nt; no bond 
being requiretl. 
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ORDER. 
This day came Harvey H. Gay, Sr., the petitioner, and 
presented unto the Court a petition praying for a writ of 
habeas corpus ad subjicienil1,tm, which petition with exhibits 
is now filed and it appearing from r eading said petition of 
Harvey H. Gay, Sr., duly signed and verified, that there is 
probable cause to believe that the said Harvey H. Gay, Sr., 
is illegally imprisoned and confined and restrained of bis 
liberty without lawful authority in the custody of vV. Frank 
Smyth, Jr., Superintendent of the Virginia State Penitentiary, 
and it also appearing wherein the said illegality consists, it 
is ordered hereby that a writ of habeas corpus ad subjiciendu1n 
be, and same hereby is, ordered to be issued by the Clerk of 
this Court and directed to the said W. Frauk Smith, Jr., 
liesponclent, Superintendent of the Virginia State Peniten-
tiary, commanding him to have and produce the body of the 
said Harvey H. Gay, Sr., before the Bar of the Hustings 
Court of the City of Richmond, in its Courtroom in Richmond, 
Virginia, on the 17 day of December, 1954, at 10 :00 o'clock 
A. M., together with the day and cause of his being taken 
and detained, to do and receive what shall then and there 
he considered concerning the said Harvey H. Gay, Sr., by the 
i:;aid Court, and that be have then and there said writ of 
habeas corpits ad subjicienditm. 
Enter 11/ 11 / 54. 
M. R. D . 
• • • " " 
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Filed by order Nov. 11th 1954. 
Testc : 
CHAS. R. Pl ~RDY, Clerk. 
By IV A i\l. ROBB, D. C. 
0 . B. 36, Page 73. 
\V. Frank Smyth, Jr., v . Harvey H . Gay, Sr., 3 
PETITION FOR ·wRIT OF IIABEAS CORPUS AD 
SUBJICIENDUil!/. 
T() the Honorable 1\f. R. Double~, Judge : 
P etitione r, Harve>· 11. Gay, Sr., Convict Xo. 64496, a citi -
7.en of tlte United Sta tcs, showetl1 unto You r Honor that he j s 
being res trained nnd impri soned by the ilte Respo11dent, W . 
Frank Smyth, Jr., Superintendent of tl1e Vi rg inia State Peni-
tentiary i11 the V irginia State P cnite11tiary and that said re-
straillt aml imprisomnenl is illegal a nd vo id under the Laws 
and Constitution of Virginia and !he due p rocess of la\\' clause 
of tlle Fomteenth Amendment of the lPe:dcrnl Oo11stilut-ion. 
An inclic{ment was returned i11to the Hm;tings Court of th e 
C1ity of P eter sburg, Virginia, on September 17, 1953, a s a true 
Lill, cl1argi11g that Harvey H . Gay, Sr., on the 5th clay of 
8 c: pternbe r, in tlie year 195:), in said Cit?, and wi1-l1in tho 
;jurisdiction of said Court, i11 ancl upon one "\Yilli e ·w. Gay, 
thcn and thcre be i11g·, an assault did make and felo11ionsly did 
eut, stab and \\'OU)l(l, ,\·ith intent her, tli e said Willie ·w. Gay, 
1o maim, di sfig1Fe, disable mHl kill against the pence and 
dignity cf the Comrnonwealth of Virgi11ia. 
A cert ified copy of above indictmen t thus ret urned ngainst 
petitioner is her eby filcd aucl marked "Exhibit A,. nn<l made a 
pad hereof and it i s prnyed that same ma:· be read and con-
s iclcr ed as if fully sc i out herein. 
page 3 r On Octobe r 2, i95:), in tl1e H us1-ing-s Court of the 
City of Petersburg, Virginia, tlie petit ioner was 
a rraigned 011 the for eµ;o ing indictment and entered a plea of 
"not g uilty " , and waiYed a jnry an<l elected with tl10 consent 
of the A 1 tornry for the Conll11onweaHh to be 1 riecl bv the 
Judge. · 
A_fte r hen ri ng the cv i<l cnce !l te Con rt render ed the follow-
ing- verdict aga inst petit ioner : "Doth find the a c·<:;u scd g uilty 
of felonious a ssa u lt as charged in the in<lictnwnt a nd d oi11 
nscerta in tlte term of hi s confinem en t in th c p c11 it <'1 lli ary to bc 
scven (7) yea rs ". 
Ther eupon , the Con r t r encle r<'cl the following sentcn c<' 
against petitioner: " It is considered by the Cou rt tl ia! thC' 
said Han ·e:,;· H . Gny, Sr., be co11fined in ihe pen i!cniiar:v of 
t his Commonwea lth fo r the te rm of se,·cn ( 7) >·e.-1 rs, the per iod 
hy th e Court ascer tained as afo resa id. 
A certified copy of the ru inu tcs of the !Im,ting:s C'ourt of the 
City of Petcrsbur_g; of October ~. l 953, in the case o f pciil ioncr 
is hereby fi led and ma r ked Exhibit "R", and is made a par1 
h ereof and is is pra~·od tl1at samc may be read a ml consider ed 
t l ie same as if fully sci fo rtl1 he roi11. 
1 Supreme Court of Appeals of Virginia 
Petitioner aver s that the foregoing verdict: "Doth find 
the a ccused guilty of felonious assault a s charged in the in-
dictment,'' is merely a conviction of a rnisdemeanor and did 
not afford a jurisdictional basis for the .fixing of punishment 
a t se\·en (7) y ears in the penitentiary and the sentence of 
seven (7) yearn in the penitentiary, a s a jail sentence not 
exceedi11g twelve (] 2) months was the gr eatest corporal pu-
ni shment could legally be infli ct ed upon U1e foregoiug verdic t. 
Therefor0, petit ioner prays tliat a ,nit of habeas corp·us 
ad snbjiciemlu-m may be awarded him a11d directed 
µage 4 r to the Respondent, W . ]'rallk Smyth, Jr., Superin-
t e11de11t. of the Virg inia State Penite11tiary com-
manding bi111 to bave the body of the p etit ioner before the Bar 
of the Hustings Court of the City of R ichmond, Virginia, 
.Part II, in it s Court room iu H.icl nnond, Vir giuia, at a time 
herein to be specified, togeth e r with the time and cause of 
hi s de tention, and that the foregoing sentence of seven (7) 
years in the pe11iten tia r y rendered against p etitioner be a d-
judged a nulli ty, and p etitioner discharged from the custody 
of the r espondents. 
Respectfully, 
HARVEY H. GAY, SR. 
P eti t ioner. 
By W. A. HALL, JR. 
His Attorney . 
• 
page 5 r ''EXHIBIT A' ' . 
Commonwealth of Virg inia, 
City of P etersburg, t o-wit: 
In the Hus tings Cou rt of said City: 
The Grand .Jurors of the Commonwealth of Virginia, in 
nn<l for the body of the City of Petersbnrp:, and now attending 
the said court, upon tbr ir oaths, pre~ent that H arvey H . Gay, 
Rr., on the F ifth day of Septemher in the y ear Nineteen Hun-
dred and Fifty-three in the sa id city, 11nd ,\·ithin the jurisdic-
1 ion of tlie said court, in and upon onP "\Vi11ie W. Gay, then and 
I.here being, an a ssault d id make and her, the said W il1i e W. 
Gay, then and there unlawfully, maliciously a11d feloniously 
W. Frank Smyth, Jr., v. Harvey H. Gay, Sr., 5 
did cut, stab and wound, with intent her, the said Willie W. 
Gay, to maim, disfigure, disable and kill against the peace 
and dignity of the Commonwealth of Virginia. 
Upon the testimony of Willie W. G,ay, Mrs. Mary Margaret 
Busby, Floyd Baker, Anthony Ruffa, Sgt. R.H. Stewart Det. 
Geo. H. Slate, Det. G. G. Geesey, Dr. Lynn, Mrs. Berry. 
Sworn in court and sent to the Grand Jury to give evidence. 
September 17th, 1953. 
TEMPIE PERDUE, Deputy Clerk. 
A Copy-Teste: 
RICH ... t\.RD T. WILSON, III, Clerk 
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1953 Oct. 2..:_ W. :J. W. P. S . .A.tty. 
Pl. Not Guilty-:--testified 
By Ct. Guilty:_ as charged Sentence 7 yrs. State Peniten-. 
tiary. 
Bailed Sept. 5-1953 
to J ail-~ept. 8-1953. 
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J. 'l,HOMPSON WYATT 
Commonwealth's Attorney. 
A Copy-Teste: 
RICHARDT. "WILSON, III, 
Clerk. 
By TEMPIE C. PERDUE 
Deputy Clerk. 
Virginia: In the Hustings Court of the City of Petersburg, 
Octo her 2nd, 1953. 
''EXHIBIT B''. 
Harvey H. Gay, Sr., who stands indicated of a felony for 
felonious assault was led to the bar in the custody of the jailor_ 
of the court, was arraigned, and after consultation with his 
counsel pleaded "not guilty'' to the indictment; and after 
being advised by his counsel he waived a jm·y; and with his 
consent and the concuri·ertce of the Attorney for the Common-
wealth and of the court, hereby entered of. rec~rd, the court 
proceeded to hear and determine the case, without the inter-· 
vention of a jury, and doth find the accused guilty of felonious 
assault as charged in the indictment and doth ascertain the 
term of his confinement in the Penitentiary to be seven (7) 
years. 
And it being· demanded of the said Harvey H. Gay, Sr., if 
anything for himself he bad or knew to say why the court 
should not now proceed to pronounce judgment against him 
according to law, and nothing· being· offered or alleged in delay 
of judgment, it is considered by the court that the said Harvey 
II. Gay, Sr., be confined in the Penitentiary of this Common-
wealth for the term of seven (7) years, the period by the 
court ascertained as aforesaid. 
And it is ordered that as soon as possible after the entry 
of this order, the said Harvey H. Gay, Sr.,·. be removed and 
safely conveyed, accordingj:o law, from th<{jail of this court 
to the said Penitentiary tberein to be kept, confined and 
treated in the manner directed by law. 
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The court certifies that the said Harvey H. Gay, Sr., was 
committed to the jail ·of this court on September 8th, 1953, to 
answer for the said felony. 
The court fudher certifies that the said Harvey H. Gay, 
Sr., had the adv:ice of ~nd was represented by able counsel, 
\V. P. Sterne, Attorney at law, and that at all times during 
the trial of this case the accused was present. 
The court further certifies that the following witnesses tes-
tified in this case: ·wmie "\V. Gay, IVIrs. Margaret Busby, 
Anthony Ruffa, Det. G. G. Geesey, Dr. Lynn, Mrs. Berry, and 
the said Harvey H. Gay, Sr., testified in his own behalf. 
And the said Harvey H. Gay, Sr., is remanded to jail. 
page 7 } Virginia: 
In the Hustings Court of the City of Richmond, Part II, the 
11th day of November 1954. 
COMMON,¥EALTH OF VIRGINIA: 
To "\V. Frank Smyth, ,Jr., Superintendent Virginia State 
Penitentiary Richmond, Virginia. 
We command you, that the body 0f Harvey H. Gay, Sr., de-
tained by you and under your custody as it is said, together 
with the day and cause of his being taken and detained, by· 
whatsoever name he may be called, you have before our Hust-
ings Court of the City of Richmond, Part II, in the Courtroom 
thereof at Tenth and Hull Streets, Richmond, Virginia, at 
10 :00 o'clock A. M. on the 17th day of December, 1954, to do, 
submit to and receive all and singular those thing·s which shall 
then and there be considered of him in this behalf. And have 
then there this writ. 
Witness, Chas. R. Purdy, Clerk of our said Court, at the 
Courthouse thereof, in the City of Richmond, the 11th day of 
November, 1954 and in the 179th year of our Commonwealth. 
CHAS. R. PURDY, Clerk. 
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ORDER. 
This day came the respondent and in obedience to the writ 
of Habeas Corpus heretofo1·e issued herein produced the 
petitioner, Harvey H. Gay, Sr., before the Court, and the re-
spondent, by counsel, filed his Return and Answer to the said 
Writ and the petition therefor. 
Whereupon, the Court heard the argument of counsel for 
the petitioner and counsel for the respondent, and doth take 
the same under advisement. 
·whereupon, the petitioner is remanded to the custody of 
the respondent pending the judgment of the Court herein. 
Enter 12/17 /54. 
M. R. D . 
• • • • 
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Filed by order December 7, 1954. 
Teste: 
CHAS. R. PURDY, Clerk .. 
By IV A M. ROBB, D. C. 
0. B. 36. Page 126. 
RETURN AND ANSWER OF RESPONDENT. 
Now comes the -respondent, W. Frank Smyth, Jr., Superin-
tendent of the Virginia State Penitentiary, and, in obedience 
to the writ of habeas corpu,s heretofore issued, produced the 
body of petitioner before the court. 
In answer to the said writ and petition the respondent 
does say as follows: 
1. Petitioner is being detained under an order dated Octo-
ber 2, 1953, by the ~ustings Cpurt of the city of Petersburg, 
sentencing- the petitioner to seven years' imprisonment for 
felonious assault with intent to maim, etc. 
W~ Frank Smyth) .Jr., v. Harvey H. Gay, Sr., 9 
2. The aforesaid proceeding, including the indictment, sen-
tence and order of conviction, is in all respects lawful and 
valid. 
3. H abe-a.s corpus does not lie for any reason set forth in 
the petition for a writ of habeas corpus or for any other cause 
or reason. 
"WHEREFORE·, the petition fora writ of habeas 
page 10 } corpus should be dismissed and the rule to show 
ca use discharged. 
,v. FRANK SMYTH, JR., Super-
tendent of the Virginia State 
Penitentiary. 
THOMAS M. MILLER 
Assistant Attorney General. 
• • • .. 
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PRISON RECORD 
Date December 6, 1954. 
Name Harvey H. Gay, Sr., Number 64496 Race White Alias 
None Committed October 15, 1953 Age 73 Separated Occupa-
tion Lumber man Court Petersburg City Hustings Court 
Date Oct. 2, 1953 Crime Fel-Assault Term 7 years Added 
for escapes None Years. . . . . . . . Added for Second, Third 
Conviction None Years. Total Term 7 Years Served 1 Years 
2 Months 28 Days 37 days jail time included. Term Expires 
May 8, 1958 Eligible for Parole 6-8-55. · 
PRISON RULES VIOLATED 
F. B. I. 472 692 B 
CURTIS R. MANN, Director 
Bureau of Records and Criminal 
Identification. 
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CRIMINAL RECORD. 
Contributor of Fing·erprints-PD. Petersburg, Va. Name and 
Number-Harry Henry Clay #4085-Arrested or Received 
--4-3-43-Charge fighting-Disposition $10.00 cost. 
Contributor of Fingerprints-Pen. Richmond, Va.-Name and 
Number-Harvey H. Gat, Sr. #64496-Arrestecl or Received 
-10-15-53-Charge fel. aslt.-Disposition 7 yrs. 
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ORDER. 
The Court, heretofore having heard this case upon the Writ 
of Habeas Corpus heretofore issued herein and taken the 
same under advisement, and now being of the following 
opinion and judgment: 
That the purported conviction of the petitioner on October 
2, 1953 in the Hustings Court of the City of Petersburg· of a 
felony is void; that the indictment validly charged the defend-
ant with a malicious and unlawful wounding with intent to 
maim, disfigure, disable and kill; that his plea of ''Not Guilty'' 
placed the defendant in jeopardy as to all felonies and mis-
demeanors charged therein; that the judg1nent of the Court 
convicted the petitioner only of a.n assault (a misdemeanor); 
that the added description of "felonious assault as charged 
in the indictment'' is not sufficient to designate either a shoot-
ing, stabbing, cutting or wounding-, i. e. an actual battery, as 
required by Section 18-70 of the Code (see lVilliarns v. Co1n-
1norvwealth, 153 Va. 987, and Jones v. Con1/niowwealth, 184 Va. 
679); and 
That the aforesaid conviction of a misdemeanor operated ai:; 
an acquittal of the felonies charged in the indictment, and it 
appearing of record that the petitioner has served more than 
twelve months confinement, the maximum sentence permissi-
ble for a misdemeanor ( Cn,dchfielcl v. Conirnon-
wealth, 187 Va. 291) ; 
page 13 ~ The Court doth therefore adjudge and order that 
the respondent do forthwith release the petitioner, 
Harvey H. Gay, Sr., from the custody under which he is hold-
ing him by virtue of the said order of the Hustings Court of 
the City of Petersburg entered October 2, UJ53. 
To which foregoing action of the Court, the respondent, by 
counsel, objects and excepts. 
W. Frank Smyth, Jr., v. Harvey H. Gay, Sr., 11 
Enter 1/7 /55. 
M. R. D . 
• • • • • 
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(on back) 
Executed within the City of Richmond, Virginia,· this 7th, 
day of January, 1955 by delivering a true copy of the within 
Order in writing to W. F. Smyth, Superintendent, Virginia 
State Penitentiary, Richmond, Virginia. 
FR.A.NK A. CA VEDO. 
City Sergeant of Richmond, Va. 
By R. B. HALLER. 
Deputy City Sergeant. 
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Filed in Clerk's Office March 2nd 1955. 
Teste: 
CHAS. R. PURDY, Clerk. 
By IV A M. ROBB, D. C. 
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 
W. Frank Smyth, Jr., Superintendent of the Virginia State 
Penitentiary, by counsel, hereby gives notice of appeal from 
the :final order of the Hustings Court of the city of Richmond, 
Part II, entered in the above styled matter on January 7, 
1955, releasing the petitioner, Harvey'H. Gay, Sr., from the 
custody of the respondent under which he was being detained 
by virtue of a judgment order of conviction of October 2, 1953, 
of the Hustings Court of the city of Petersburg sentencing ~e 
·pe~tjoner to seven years' imprisonment for the felony ol 
J~lomous assault as charged in the indictment which charged.. 
(li:ij·1.t~Iony of assault by malicio:ns and felonious cutting, stab-
1Qm~,@d wo®.ding with intent to main, disfigure, disable and 
/ 
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kill. Said order of January 7, 1955, held the said order of 
October 2, 1953, convicting the petitioner of a felony to be void 
and further construed the said October 2, 1953, order to 
operate as a 1nisdea1nanor conviction and acquit the peti-
tioner of the felonies charged in the conviction and thereby 
concluded that the petitioner had served more than twelve 
months' confinement, the maximum sentence permissible for 
a misdemeanor conviction, thus entitling him to immediate re-
lease which was ordered by the Hustings Court of the city of 
Richmond, Part II, in the said order of January 7, 1955. 
The assignments of error to be relief upon by the respon-
ent, W. Frank Smyth, Jr., Superintendent of the Virginia 
State Penitentiary, Commonwealth of Virginia, are herein-
after set forth. 
page 17 } The Commonwealth assigns as error the follow-
ing: 
1. The court erred in its action by order of January 7, 1955, 
in voiding the order of the Hustings Court of the city of 
Petersburg dated October 2, 1953, as the Hustings Court, 
Part II, of the city of Richmond is without jurisdiction to void 
or nullify a valid conviction of a court of equal jurisdiction 
which possessed jurisdiction throughout the proceedings re-
sulting in the said order of October 2, 1953. 
2. The court erred in construing the order of October 2,. 
1953, as convicting Harvey H. Gay, Sr. for a misdemeanor as 
the said order of October 2, 1953, validly convicted Harvey 
H. Gay, Sr. of a felony and sentenced him to seven years' 
imprisonment. The court erred in voiding the said felony 
conviction of October 2, 1953, and attempting to construe it as 
a misdemeanor conviction as habeas corpus does not lie to 
alter or change judgment orders of conviction but is limited 
to holding· the entire proceeding as valid or invalid upon the 
matter of jurisdiction. 
3. The court erred in invalidating and construing the order 
of October 2, 1953, of the Hustings Court of the city of Peters-
burg as the said order of October 2, 1953, was a valid, com-
plete and lawful judgment order of conviction plainly sen-
tencing Harvey H. Gay, Sr. to seven years' imprisonment upon 
conviction of the felony as charged in the indictment to which 
the said order of October 2, 1953, expressly ref erred and there_ 
by incorporated, and which indictment specifically and fully 
charged the crime of felonious assault by cuttin.~, stabbing 
and wounding with intent to maim, disfigure, disable and kill,. 
in accordance with section 18-70, Code of Virginia. 
4. The court erred in invalidating the judgment order of-
conviction of October 2, 1953, of the Hustings Court of the city 
W. Frank Smyth, Jr., v. Harvey H. Gay, Sr., 13 
of Petersburg- in hnbeas corpus proceedings for rea-
page 18 ~ son that the said order of October 2, 1953, was com-
plete, sufficient and could be plainly construed to 
convict Harvey H. Gay, Sr. of the crime of felonious assault 
by cutting, etc., with intent to maim, disfigure, etc., as charged 
in the indictment. Habeas corpus does not lie to alter the 
construction of judgment orders of conviction where the 
said judgment order can be reasonably construed as making 
a lawful conviction. 
5. The court erred in granting a writ of habeas corpus 
herein as habeas corpits did not lie for reason that the J udg-
ment Order of Conviction was valid and sufficient, and erred 
in releasing the petitioner, Harvey H. Gay, Sr., from the 
custody under which he was held by virtue of the- order of 
October 2, 1953, of the Hustings Court of the City of Peters-
burg, Virginia, in that the said petitioner was detained under 
a lawful and sufficient judgment order of conviction by a 
court possessing jurisdiction sentencing him to seven years' 
imprisonment for a felony, and said order was not legally such 
to be construed in habeas cor1nts proceeding·s as constituting 
a misdemeanor for which the service of more than twelve 
months' confinement entitled the petitioner to release. 
• 
·w. FRANK S:MYTH, JR., Super-
intendent of the Virginia State 
P eni ten tiary, 
By THOM:AS 1vL MILLER 
Assistant Attorney General . 
• • 
A Copy-Teste : 
H. G. TURNER, Clerk. 
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